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LEGAL FICTIONS IN THE CRIMINAL JUDICIAL PROCEDURE OF THE 

RUSSIAN FEDERATION 

 
Annotation. The article analyzes the main positions on the presence of legal fictions 

in the criminal procedure law. The author examines the reasons for the presence or ab-
sence of legal fictions in various branches of law, provides various examples of legal fic-
tions. According to the author, legal fiction is not always fixed within the framework of one 
rule of law, it can be divided into component parts, so several rules of conduct following 
each other as a result can lead to the recognition of false circumstances as true, if it is not 
possible to further refute them. The article also concludes that the use of legal fiction in var-
ious branches of law is associated with the optimization of legal regulation of similar rela-
tions. This position links legal fiction to both prejudice and presumption, confirming the 
view that the use of these legal categories should be governed by uniform rules. 

Keywords: criminal proceedings, proof, the reception of legal techniques, legal fic-
tion, norm-fiction. 



 

 

  
3 (86) 2018 

 

  
 -     

136 
 
 

 

  

        -
     . , .   

       , 
    ,      -

         -
  [1, c. 35].     . . : 

  ,        ( -
  ),    ,    -

        [2, 
c. 147].    «  »    , -

,  .        
  ,      

  ,     ,   
        -  

. 
 . .         

 [3, c. 133].  ,   . 1 . 14 -
   (  —  ),  . 2   ,  -

  :     ( ), 
     -  ,  

 ,        -
.  ,     ,    

   -  ,     
,     ,      

   ,      
[4, c. 49]. 

. .     - .  -
  ,       -

 . 3  5 . 34,   . 5  6 . 35  .  ,  -
 - ,  . . ,   

          -
 .         
     [5, c. 168—169]. 

   , -     -

 . ,   . .   . 4 . 75.1 

-    (  —  ),   
           

 -     ,  . . 75  76  
,        ,    -
          -
 .      , , 

  ,       -
      ,       

http://www.consultant.ru/document/cons_doc_LAW_12940/91116b72b391d0d97f47e0fcd8718aaff7ca1171/#dst100391
http://www.consultant.ru/document/cons_doc_LAW_12940/b3f2fde35437f93690df5e935a7ce61b223d7080/#dst100394


 

 

  
3 (86) 2018 

 

  
 -     

137 
 
 

 

  

  , . .     -

       -
  [6, c. 95].  

,     —    , 
, , «  » ,  -

 .     . . -
      , ,   

 ,        -
,        ,  

  . 
 ,       -

   ,     .   -
  ,     , -

  ,    -

 ,       , -
     .    -
 . 

        -
   ,     « -

   » [7, c. 448],  -
  ,      -

.  
        

 .  -   -
 . 2 . 2 -    (  —  ),  -

   -    . 
     -  -

       ,  « -
      

 ».    ,   -

    ,    -
    ,    
,         -

 .       ,   
     . -

  ,   , —     
   ,   ,  

    , —     -
      ,   
    , ,  

        , -
  . 

consultantplus://offline/ref=A4FC4DA27F6CD2E4A5EFC7342CCCBA2B35A8CBE850BDD1BCC7169DBD79L21DH


 

 

  
3 (86) 2018 

 

  
 -     

138 
 
 

 

  

,          
 ,   ,       ; , 

          -
      ,   -

  . ,   ,  
  316  317  ,     . 
            -

,     (   , -
    ,   -

 ).  ,     . 316  , 
         — -

  ,   ,   -
 : )     , -

   ; 2)    ,   -
    ; 3)    ,    

   ,     
 ,         ; 4)  

,   ,   ,  -
           

  ,      
     ( . . 389.15, 389.16  ). 

      (  
        -

 ,  ,      -
    — )  -
       . 

,        -
      , 

   ,  -     -
 ,   .    -

   « » ,    -
    . 

       -
 . . ,  ,    -

 ,     —   -
         

,        
        [8, c. 131—139]. 

,   ,        
           -

         . 
       

.  ,      



 

 

  
3 (86) 2018 

 

  
 -     

139 
 
 

 

  

   ,  ,  
      ,    -

.   ,    . 
     ,     

.        [9, c. 45, 53]. 

        -
       -

.          
.      . 15  . , 

        -
  ,   ,  , 

       ,   , -
     .  

        , 
          , 
   .  ,   -

       ,   
  ,       -

.  
      -

,         
 ,        -

.  ,      , 
    .     ,    -

 . 
  . . ,     -
      -

          
   [10, c. 85]. ,   , -

          
   ( ,   

; ,    .). 
    ,    

     .  , 
         

        -
. ,        -

 .        
      , , -

    10-   .    
           

  ?     
    ,       



 

 

  
3 (86) 2018 

 

  
 -     

140 
 
 

 

  

  ,        -
 .        

  ,  — ignorantia juris nocet (   -
  ). 

         
   .  ,   

        
    . 

   « »     . 2 . 3 

. 226.5  .  
,       

      . -
  ,  ,  ,  

         , -
   « »   -

,     ,   . . 187—191 

 . 
         

   .   ,    
      ,  

   ,     
   ,   ,   —  

          
  .    
          -

     .    
    ,    ,  -

  ,        
  . 

       ,   
,  -  ,   -

 .         
,     ,     

       ,   -
,        , , 

   .  
  ,     ,      

     ,    . . ,  -
  « -   ,    -

  .     -
,       ,   
 ,   » [11, c. 251].   

    ,  -      



 

 

  
3 (86) 2018 

 

  
 -     

141 
 
 

 

  

         
. 

          , 
          , 
         

   ,     -
 . ,  « »  « »  -

         ,  
   ,    -

  .  
 

  

1.  .      // . . № 1. 

1997. . 35—36. 

2.  . .      -
: .... . . . , 2005. 179 . 

3.  . .    :     -
: . … . . . , 1998. 233 . 

4.  . .,  . .  :  
      // 

. 2016. № 6. . 46—50. 

5.  . .  : -  : . … 
. . . , 2012. 216 . 

6.  . .       
  ,     -  // 

 . 2015. № 4. . 93—99. 

7.   :   /  . . . , . : 
-  . . . -  .  . , 1993. 544 . 

8.  . .     // . 
 . . 2015. № 12. . 131—139. 

9.  .  . .: -  , 2011. 148 . 
10.  . .       

     : … . . . -
, 2010. 210 . 

11.  . .      
   : . … -  . . , 2010. 408 . 

 

 

 

 

 

 

 


